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EXPLANATORY MEMORANDUM 
The banking industry knows, in recent years, profound changes due in particular to the globalization of                               
financial activities, interconnection of markets and the computerization of increasingly advanced                     
management. 

These mutations amplify risks traditional profession provided that they give rise to new, making it necessary                               
to put in place adequate supervisory systems focus on prudential supervision, rather than sectoral                           
post­audits. 

Since the Democratic Republic of Congo embarks on major reforms of its monetary management, this need                               
is felt all the more acutely than the success of the latter depends largely on the health of the financial sector                                         
in general and banking in particular as the main vector of monetary policy. 

The introduction of these devices requires the establishment of an appropriate legal framework, to replace                             
the Ordinance­Law No. 72­004 of 14 January 1972 on the protection savings and control of financial                               
intermediaries, called "Banking Act." 

This Act proposes to define a single framework covering all the activities of the financial sector, some of                                   
which are beyond the provisions of Ordinance­Law No. 72 ­004 of 14 January 1972 aforesaidTITLE:.. 

This Explanatory Memorandum sets the new provisions introduced by the new law 

BACKGROUND AND SCOPE 

The scope of the Ordinance­Law No. 72­004 of 14 January 1972 only partially covers the activities financiel_                                 
sector companies so that a large part of them are outside the regulation and control of the monetary                                   
authority. 
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This Act has the advantage of covering all companies . Financial Sector and sets from their economic                                 
function is to provide banking 

banking operations are divided into three distinct categories, namely: receiving funds from the public, credit                             
operations and the payment transactions and managing means of payment. 

The related operations are listed non­exhaustively in Article 9. 

The new "Banking Law" gathers under the new term of Credit Institution, the limited companies identified 
below : 1. banks; 2. cooperative savings and credit; 3. Savings Banks; 4. specialized financial institutions; 5. 
financial companies. 

Extending the scope of the new law was inspired by a desire for universality and does not affect the diversity                                       
of the national financial system or the particularities of each category of Credit Institutions, . which are                                 
governed by specific provisions 

This concern is reflected through the articles 2 and 3. 

SECOND TITLE: APPROVAL PROTECTION AND WITHDRAWAL OF APPROVAL OF CREDIT 
INSTITUTIONS 

This title consists of three chapters deal successively with the approval, protection and withdrawal of 
approval of Credit Institutions. 

1. APPROVAL 

The Credit Institutions are required, before exercising their activity on national territory, to obtain approval of 
the Central Bank (Article 10). 

Obtaining approval is subject to certain substantive conditions whose existence and the meeting are                           
controlled by the Central Bank during the appraisal of the application for approval. These conditions are a                                 
legal and economic order. 

A. Conditions Legal 

Conditions Legal are threefold: 

­ the Credit Institution must be a legal person. Except for banks should be, in principle, established 
ascompany 
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joint stockwith limited liability, the legislator does not prescribe any social form. It leaves the supervisory 
authorities the task of assessing "the adequacy of the legal form of the company to the activity of the Credit 

Institution"; ­ The Credit Institution must prove a minimum paid­up capital determined 

by the Central Bank. ­ The leaders of the Credit Institution shall not be struck by 

the professional prohibition in Article 15. 

b. Terms economic 

During the investigation of the approval file, the Central Bank checks whether the implantation of the Credit 
Institution fills a clear economic need. 

It ensures the safety of our customers by monitoring the adequacy of technical and financial resources of the 
Institution of credit to its program of activities. 

When a credit institution authorized in a foreign country wants to establish a subsidiary in the Democratic                                 
Republic of Congo, the Central Bank consults with countries supervisory authorities Origin of the Credit                             
Institution to ensure the credibility of promoters to avoid including the introduction into the financial system of                                 
criminal origin (Article 13). 

2. PROTECTION 

The legislature retains the monopoly of the achievement of banking operations to Credit Institutions only, as 
it establishes a protection against the misuse of the terms bank, savings and credit cooperative, savings 
bank, company financial, specialized financial institution. 

Articles 20 and 21 delimit, however, the scope of the activities reserved for Credit Institutions. 

3. WITHDRAWAL OF APPROVAL 

Withdrawal of authorization is issued by the Central Bank under the administrative and disciplinary powers it                               
exerts on Credit Institutions (Article 22). 

The withdrawal of authorization entails the delisting of Establishments Credit. Radiation implies full 
dissolution of the Credit InstitutionTITLE:. 

THIRD  REGULATION OF CREDIT INSTITUTIONS 

Although still subject to ordinary law, banking activity is subject to specific regulation justified by the need of                                   
efficient control of Credit Institutions in order to justify their solvency and security of public savings, certain                                 
pledge of balanced growth of the national economy. 
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The new banking law favors the prudential supervision of Credit Institutions for to enhance their strength and                                 
thereby ensure the stability of the financial system as a whole. 

The legislator, however, establishes basic principles of the prudential regulation, leaving the central bank                           
with the task of adjusting, as appropriate, details procedure in support of an appropriate                           
dispositifréglell1entaireTITLE:. 

FOURTH  RULES RELATING TO THE FINANCIAL STATEMENTS 

The legislator Credit Institutions subjected to uniform rules for the conduct of their accounting and 
preparation of financial statements in order to ensure transparency in their management and facilitate further 
the work of supervision and control to be performed by the Supervisory Authority. 

Thus, the Credit Institutions are, for example, required to create a legal reserve in the conditions and the 
procedures laid down in Article 31. 

The legislator also recognizes the authority to control to have communicated information on the                           
organization, operation, condition and operations of a Credit Institution (Article 34) 

All the Credit Institutions must end their financial year on 31 December. They are required to establish that                                   
date their summary tables and place for publication before 15 June of the year following­. 

FIFTH TITLE: CONTROL BODIES 

This title includes two chapters:  The Central Bank of Congo ­ The Auditor 

1. CENTRAL BANK OF CONGO 

The legislator invests the Central Bank of Congo in general monitoring mission of all Credit Institutions. 

In this context, it monitors the implementation of regulation in light of the periodic documents prepared by 
the Credit Institutions , consecutive reports investigations of the inspection and the auditors' reports. 

Hence, when the Central Bank finds that a particular Credit Institution does not operate in accordance with                                 
the Act and the regulations adopted for its execution, or sound administrative and accounting procedures or                               
internal control has serious shortcomings, it may, depending on the seriousness of the facts, address a                               
warning to the leaders of the Credit Institution or issue them an order to the effect, in particular, take, within                                       
a specified period all appropriate corrective action. 
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The Central Bank may also appoint a Provisional Representative to a Credit Institution or appoint an Interim                                 
Manager or a Provisional Administrator at the head of it, in case of deficiency in his administration or                                   
management. 

2. THE AUDITOR 

The law requires every credit institution to designate as Statutory Auditors of two natural persons or legal                                 
entities from the auditors authorized by the Central Bank (Article 50). 

The body authorized to appoint Auditors is the General Meeting of shareholders, partners or members.                             
Failing for the General Assembly to fulfill this legal obligation, the Central Bank may conduct an ex officio                                   
designation 

The Auditors are appointed for a term of three years, renewable. The Central Bank monitors the activity of 
the AuditorsTITLE:.. 

The Auditors can not guarantee the successful completion of the issue of securities which are loaded Credit                                 
Institutions with which they perform their duties (Article 54) 

SIXTH  DISSOLUTION AND LIQUIDATION 

The dissolution of a Credit Institution may be decided by the General Meeting of shareholders, partners or                                 
members (voluntary dissolution) or by the Central Bank (involuntary dissolution). Dissolution is also called                           
forced when it results from a court decision (article 56). 

The dissolved Credit Institution is deemed to exist for its liquidation. 

Liquidation of a Credit Institution dissolved by decision of the General Meeting of Shareholders , associates                               
or members is done in accordance with common law (Article 59). 

Furthermore, the liquidation of a Credit Institution is a delicate operation that could compromise social peace 
if the necessary measures are not taken to protect savings the public and prevent disruption of the financial 
system as a whole in particular, by contagion, a strengthening of the supervisory authority power was 
operated by increasing legal means at its disposal to debt recovery of Establishment of Credit in liquidation. 

Also, legislators confire the receivables to Treasury privilege Credit Institutions whose forced dissolution was                           
decided by the Central Bank in order to maximize the chances of savers and other Institutions of Credit                                   
Relationship deal with them to return to their duties (Article 69). 
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The validation is carried out under the supervision of the Central Bank. The closure of the liquidation shall be 
published in the Official Gazette and in at least one of the principal organs of the national press (Article 
72)TITLE:. 

SEVENTH  RELATIONSHIP BETWEEN CREDIT INSTITUTIONS AND CUSTOMERS 

The title is divided into three chapters whose provisions reflect the legislature's intention to protect customer 
deposits Credit Institutions. 

The three chapters respectively deal of professional secrecy, the deposit protection system and prevention 
measures. 

1. PROFESSIONAL SECRECY 

The new banking law emphasizes the obligation of professional secrecy to charge any person who 
participates or participated in the management or control of a Credit Institution. 

However, the legislature made ​​limitations to this punishable obligation not to disclose privileged. 

Thus, professional secrecy can not be opposed either to the Central Bank, or to the judicial authority acting 
in the course of criminal proceedings (Article 73). 

2. DEPOSIT PROTECTION SYSTEM 

The new banking law provides for the establishment of one or more deposit protection systems in order to                                   
preserve the integrity of the financial system when the situation of a credit institution in difficulty requires.                                 
The aim is to limit the probability of bank runs (Article 74). 

3. PREVENTION MEASURES 

The Credit Institutions are required to put in place appropriate policies and procedures, including strict                             
criteria of customer knowledge for it prevent them from being used by criminal elements in particular in                                 
money laundering transactions (Article . 75) 

In addition, in order to give the Monetary Authority el deterrent against offenders economic operators, the                               
new law provides blacklisting practiceTITLE:. 

EIGHTH  PENALTIES 

Beside criminal sanctions, the new Banking Act provides a battery of disciplinary sanctions tions to                             
contribute to the stabilization of the financial system and the security of savers. 
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As part of its judicial function, the Central Bank may be called upon to sit as court housekeeping with the 
strict rules of procedure. 

When an offense has been raised to load a Credit Institution, the Central Bank may, after deliberation, make                                   
a decision to impose a no action or disciplinary sanctions under Article 77, which range from a warning to                                     
the withdrawal of approval. 

In addition, the Central Bank may impose in addition to those sanctions, administrative fines to which is 
constrained the Credit Institution (Article 79). 

Furthermore, the Central Bank may intervene at all stages of the proceedings and a civil action (Article 83). 

The new Banking Act brings another innovation in that the supervisory authority no longer has the monopoly                                 
of triggering prosecution. The implementation of it is now subject to the ordinary lawTITLE. 

NINTH  ORGANISATION OF THE PROFESSION 

The law requires every credit institution to join the professional association of institutions of the category to 
which it belongsassociation. 

The professional particular to represent the collective interests of its members to the Public Authorities and                               
organize public interest servicesTITLE:. 

TENTH  TRANSITIONAL AND FINAL PROVISIONS 

In terms of transitional and final provisions, all previous provisions contrary to this Law are repealed. 

A delay of one year is however granted to banks, savings and credit cooperatives and financial institutions                                 
licensed under the rule of Law No. Ordonnance­ 72/004 of 14 January 1972 on the . savings protection and                                     
control of financial intermediaries to comply with the provisions of the new banking law 

LAW 
Constituent and Legislative Assembly, Transitional Parliament has adopted; The President of the Republic 
promulgates the law which reads as follows: 
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CHAPTER I: SCOPE 

Article 1: 

The Credit Institutions covered by this Act are legal entities that perform as . regular businessbanking 

bankoperations include: 

­ the receipt and collection offunds; 

public  ­ Credit operations; ­ Payment operations and 

managementof the means of payment2. 

Article 

This Act applies to Credit Institutions, whatever their legal form, engaged in one or other of the activities set                                     
out in Article . 1 as a regular occupation 

It distinguishes five categories of Credit Institutions which are subject to specific regulations, namely: 1. 
banks; 2. cooperative savings and credit; 3. Savings Banks; 4. specialized financial institutions; 5. financial 
companies. 

Article 3: 

The banks are the only Credit Institutions authorized at a time and in general, to receive funds from the 
public sight, fixed term 

or with notice and perform all other operations bank. 

The savings and credit cooperatives and savings banks may, within the laws and regulations that govern                               
them, treat public funds at sight, fixed term or notice. 

Financial firms and specialized financial institutions can not receive public funds for or within one year if they                                   
are authorized to be ancillary to the conditions set by the Central Bank. 

The financial companies may carry out the banking operations resulting either from the approval decision                             
concerning either the legal and regulatory provisions that are unique to them. 

The specialized financial institutions Credit Institutions to which the State has entrusted a public interest 
mission. They can not perform other banking operations than those relating to their mission, except 
ancillary­. 

Article 4: 

The present Act does not apply to: 

To the Central Bank; ­ The Treasury; ­ Services Postal Cheque Accounts, subject to the provisions of 
Articles 34 and 35. 

Article 5: 

Not Establishments of Credit: 

­ insurance companies; ­ Pension funds; ­ Agents and / or 

exchange offices; 
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­ lotteries and  companies 

collectionin the social goals that are subject to the prior authorization of the public authorities; ­ Financial 
messaging; 

however, companies, organizations and individuals referred to in this Article shall in the exercise of their                               
activities to pass, whenever required by the Central Bank, the documents and information provided for in                               
Article 34. 

CHAPTER 2 : GENERAL 

Article 6 

shall be considered as funds received from the public, funds a person accepts from a third party, such as a                                       
deposit, with the right to dispose of his own account, but with the order of the public. 

return,however, are not considered as funds received from the 

1. funds received or retained 

by the partners in Coptic name or sponsors of a society of individuals, partners or shareholders holding at 
least 5 per 100 of the capital, the directors, the members of the management committee and of the 

supervisory board or managers and the funds from equity loans; 2. funds that a company receives from its 
employees provided the amount does not exceed 10 percent of its equity. To assess this threshold, it is not 

given the funds received from the employees under special legal provisions. 

Article 7: 

Forms a credit transaction, any act by which a person acting for consideration or makes promises make 
funds available to another person or takes years for the benefit of the latter, by signing a commitment such 
as a downstream, a bond or guarantee. 

Are assimilated to leasing operations and, in general, any rental operation with a purchase option8:. 

Article 

are considered as ways of payment, all the instruments, regardless of the medium or technical procedure 
used, enable any person to transfer Funds9. 

Article 

The Credit Institutions may also carry out transactions related to their activities such as: 

1. foreign exchange; 2. transactions in gold,metals 

preciousand coins; 3. placement, purchase, management, custody and sale of securities and any 
financial product; 4. equity investments within the limits set by the Central Bank; 5. consulting and wealth 
management­related assistance; 6. advice and assistance 

infinancial management, engineering and in general all services to facilitate the creation and development of                             
enterprises, subject to the provisions relating to the illegal exercise of certain professions 
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7 the operating leases 

of movable or immovable property to companies authorized to carry out leasing operationTITLE:. 

SECOND  APPROVAL PROTECTION AND WITHDRAWAL OF APPROVAL OF CREDIT INSTITUTIONS 

CHAPTER 1: APPROVAL 

Article 10 

The Credit Institutions referred by this Act shall, before exercising their activity on national territory, to be 
approved by the Central Bank11:. 

Such approval is subject to the conditions contained in Articles 11 to 16. 

Article 

Credit Institutions are necessarily made ​​under the . as a legal entity 

subject to the specific legal provisions, banks must be constituted in the form of limited liability company                                 
shares­. 

The Credit Institutions must:  prove a minimum 

paid­up capital,determined by the Central Bank ; . ­ Answer a general or local economic needs 

Article 12: 

The application for approval shall be submitted to the Central Bankmanagement;. 

It must include: 

­ an original copy of the 

articles written in French; 

­ the list of shareholders and 

­ Forecasts of activities, 

implementation and organization; ­ Details of the technical and financial means that the credit institution 
intends to implement;  All the other elements 

­..that can inform the decision of the Central 

Bank,the Bank verifies compliance with the requirements of the application of this  and 

Actappreciates the ability of the Credit Institution to achieve its development objectives in . conditions                             
require the proper functioning of the banking system and the safety of depositors 

In the process of examination of the application for approval, the Central Bank is authorized to collect any 
information deemed useful to the examination of the application13.: 

Article 

When authorization is requested by a credit institution which is a subsidiary of a credit institution authorized 
in a foreign country, the Central Bank shall consult before granting approval, the banking supervisory 
authorities of the country of origin to ensure in particular the credibility of the Credit Institution. 

Article 14: 

The daily management of Credit Institutions must be performed at least two physical persons, justifying 
repute, expertise and experience necessary for professional work experience necessary to perform this 
function. 


